CHARLES H MONTANGE

ATTORNEY AT LAW

426 NW 162ND STREET
SEATTLE, WASHINGTON 98177

12061 546 1936
FAX 1206: 546-3739

11 Marcn 20C9
by express service

Eon. Anne ¥. Quinlan

Acting Secretary

Surface Trarsportal.or Beard Jd (/(76
395 L 5t., SW

Wasniangton, D.C. 20074

Re: Missouri-Kansas-Texas Rarlroad -
Abandonment - in St. Charles, et al
Counties, MO, AB 102 (Sub-no. 13)

Dear Madam Secretary.

Enclosea for fi1ling please Zi1na a motion for enfeorcement of
this agency’s seci10n 106 (National Historic Preservataon Act)
responsibility i1in connection with a proposed abandonment of an
historic braidge {(at Boonville, Missourl) on the railbanked rail
line above. As cxplained in the motion, this agency’s
predecessor reserved jurisdrctior Lo perform tne resquired section
106 review 1n Lle event a railroad sougnt o excrcise apandonrent
aultoraity anger zhe ctherwise zpnlicable Cerzificate of Irnter-m
Trail Use. Tnzs mo.1on s con behalf of Razls o Trei1ls
CZcnservancy, Save the Katy Bridge Coaliticn, and Missour: Parks
Assocliation {(collectively, “Commen.crs”).

Inasmuch as the railroad i1nvolved has removed a 62-fool
sect:on of tne bridge already &na tne bridge appears Lo be under
cont_nued threat, Commenters alsc move Znat the railroad be
ordcved to cease all demelit-or ac-ivitiss until This agency’s
secticn 10€ review -s complete.

"hank you for your assistarcs 1n this matter.

Ve t U]y;
ENTERED @%
Office of Proceedings CkixTes H. Montangc

MAR 12 2008 for Rails to Trzils Conservarcy,
Save the Xaty Bridge Coal:tion,
Part of ard Missour: Parks Foundat:=or
Public Record

Encls.

cc. Counsel per cert. serv. {(w/encl.)



BEZCRE THZ SURFACTEZ TRANSFORTATION 30AXD

MISSOURI-KANSAS-TEXAS RAILROAD
COMPANY - ABANDONMENT - IN

ST. CHARLES, WARREN, MONTGOMERY,
CALLAWAY, BOONE, YHOWARD, COOPER
AND PETT-S COUNTIES, MO

Ab 102 (Sub-no. 13)

L N e

MOTION to PROVIDE AND TO ENFORCE COMPLIANCE
with SECTION 106

Raz’s to Trailis Conservancy (RTC},- 3Save the Xaty Bradge
Coalition, Inc. {(Coalition),” and Missouri Parks Association®
(Parks) (collectively RTC, Coalition and Parks will be referred
to herein as “Commenters”) move tnat ta:s Board comply with
Section 106 of the National Historic Preservation Act (NHPA), 16

U.S.C. 4707, 1in connecticn with efforts by Unzon Pacific Railroaa

! Rails Lo Trails Conservancy (RTC) 1s a 501(c) (3) non-profit
corporation with approximately 74,000 members nationwide, and
1316 members in Mazssouri. RTC nas an interest irn preserxving
otnerwise to be apandonea rzi reoaa rights of way for alternative
public uses, including trails and railoanking. As the applicable
decision (Missouri-Kansas-Texzas Railroad Company - Abandonment -
1n St. Charles, et al Counties, MO, AB 102 (Sub-no. 13), secrved
March 1€, 1987, slip op at p. 1 notes, RTC filed comments in the
proceeding, supporting preservat-_or c¢f Tne property per Missour:
Department Natural Resource's {(MDNR’s) interim trail
use/railbanking request. Slip op at 6. Many RTC members use the
Katy Trail now on the property.

-

Tre Coalition 1s & 301 (c) (3} with members and supporters wnoc
seek to preserve :he Beconville Katy Bridge and secure 1ts
incorporation into the Katy Trail. The Coaiition’s address 1s
P.0O. 255, Boonville, MO 65233.

¥ Parks 15 a 50i{c}(3) with over 2500 members state-wide 1n
M-ssour1i dedicated to foster:rg the State’s parx system, ore cof
the firest 1n the Nation. The Katy Trail -s ore of the most
popular of Missouri’s state parks not only for users from
Missouri but also nationwide and worldwide. Parks’ address 1is
Missourl Parks Associataion, P.C. Box 30036, Columbia, MO 65205.
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to remove the so-called “Katy Bridge” across the Missouri River
at Boonville, Missouri. In addition, inrn laight of immirent
threats to demol:sh the Bridge, and preliminary action already
taken (partial removal of approximately 62 feet of the bridge),
this Board must order UP to cease all demolition of the Boonville
Katy Bridge ant:>1 completion of the section 106 process.
Sumrary

This Board’'s predecessor, the Interstate Commerce Commission
(ICC), postponed any compliance with NHPA section 106 with
respect to any and all bridges on the entire rail lire at 1issue
1n this proceeding urtil and urless a oridge were proposed for
salvage. Union Pacific Railrocad (UP) as successor to the
Missocuri-Kansas-Texas (MKT) Railrocad now intends to salvage the
Bconville Katy Br-dge, and in fact has removed an approximate 62-
fecet lorg segment of 1t, witaout compi-ance woth section 106.

Commenters seek enforcement of the conditions established by
this Board’'s predecessor. Because UP 1s already acting
unlawZully, th-.s Board rust order UP to cease and desist from all
further action -n connection with .he 2o0onville Katy Bridge that
would result in its demolition, removal, or salvage until there
has been full NHPA section 106 compliance. UP’'s actions to date,
including partzal demel:=tion, amount to an anticipatory
demc:-tior render_ng sectlon 1.J3(k), 16 U.S.C. 470tk-2(k;,

applicable as well.

]



3ac<groand
A. Law

UCncer 16 U.S.C. 470Z, a feaeral agency may not engage in ar
undertaking prior to compliance witn NHPA seciion 106, as
implemented by regulations of the Advisory Council on Historac
Preservation (ACL?) pablisned at 3¢ C.F.R. Fart 80C. In gerera.,
prior consultation with the State Historic Preservation Officer
(SHPO) and somet:mes ACHP 15 required where a Zederal Janderta<ing
{such as a rail abandonment licensing action) may affect a
structure or district that 1is eligible for iisting, or 1s listed,

—

on the Natiornal Register of H:stcric Places. In the event a
party intentionally engages 1n anticipatory demolition (actions
that have adversc effects prior to consultat-or, thern another
provasion of NHPA 1s applicable: section 110(k), 16 U.S.C. 470h-
2(k). This provision bars an agency from authorizing the action
untail it consults with ACHP, and then aetermines that
circumstances nonetheless justify granting the license required
by the applicant.
B. Boonville Katy Bridge

The Boonville Katy Bridge 1s eligible for listing in the
National Register of His:toric Places. It consasts of a 40B fooc
long vertical laift span flanked by three 300 foot-long fixed-
truss spans or. =ne north and a 247 foot-lorg truss span on the

south, said to be the longest ever built at the time. The laift-
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span can be raised or lowered in 70 seconds. The bridge employs
a novel design of electrical 1iftinc and automatic leveling
macninery. There 1s ar estimated 75 years of heavy tra-n use
leZt 11 the bridge. The bridge was i1dentiZied as el:=giple for
the National Register during the original abandonment proccedings
for the M-K-T right of way of which it was (1s) a part. Because
the Boonville Katy Briage i1s el-gible for the Natioconal Register,
federzl agsnc-es are regquired to corply with NHPA sect:xon "6
before autherzzing any urdertaxinrng that has the potential lo
affect the bradge.
C. Proceeding Below

Zhe M.ssouril-Kansas-Texas (“Katy”) Railroad ccmpany sought
authority to apandon its 199.92 mile line from Macnens (M.?Z.
26.92) to Sedalia (M.P. 226.84) 1irn M:ssouri by application £1led
September 1986. Missouri Department of Natural Resources (MDNR)
sought application of 16 U.S.C. 1247(d) (federal “railbanking” or
“nterim trail use” statute) to the ertire property. in
apardonment authorizations sought by appl-cation, 16 U.S.C.
1247 (d) 1s implemented by 1ssuance of a Certificate of Interim
Trail Use (“CITU”) pursuant to 49 C.F.R. 1152.29. This Board’'s

predecessor, the Interstate Commerce Commission (ICC), served a

Decision 1n Mossouri-Kanszcs-Texas Ra-lroac — Abandoament - 1n

Charles, et al Courties, MD, AB 102 (Sub-no. -3), served Marcn

le, 1987, stating that, absent an offer of financial assistance



(OFA), “a CITU will be 1issued.” Slip op p. 10. No OFA was
forthcoming, ana the agercy duly served a CITU for tne entire
line on April 27, 18987. This Board, as successor Lo the ICC,
thus retains jurisdiction over the entire right of way.

For purposes here, tne portion of the agency’s March 16
aec1ision of interest 1nvolves aprlication of seccion 106 of tne
National Historic Preservation Act, 16 U.S.C. 470f. The agency’s
March 16 decisicn discusses “ervironmental 1ssues” at some
length. “0ZI prime concern was preserving nistecrzc structuare such
as bridges and buildings,” ICC said (slip op at 8}). ™“DNR’s plan
ito acquire the entire line for interim trail use] provides for
preservation cf trese structures and tleir management. [The
agency’s environrental sta“f] determined that conversion cf the
right-of-way into a trail would preserve the historic and
arcnaeological resources cf the line.” Id.

Z1e agency %tnen said Lhat M-K-T could commence salvage of
“track and materials 30 days after the CITU 1s 1issued” because
“[s]lalvage will not affect use of the right-of-way as a trail
pecalLse bridges, culverts, and cther structure will remzin
intact.” Thus, further compl-ance with section 106 was not
required for structures passing into trail use.

However, the agency notea that in the event of abandonmenz,
there woula pe “a possiple adverse efieclL or historical

structures like bridges. Also M-K-T [1n that event] will no



lorger be obligated tc maintain structures, resulting in further
aaverse impact.” Id. at 8. Tne agency noted tnat removal of
bridges could also adversely impact streams and waterways in the
shert term. Id. In orcer to acdress tnese impacts (before they
occarred), the agency’s ervironmental staff recommended tha: the
agency i1mpose a condition providing that in the event a railroad
decided to abandon under a CITU, then there must be compl_ance
wilh sectior 1C6 Id. Z-CC -rdicaztez that 1z would do so, Tne
March 16 Declsicon in fact specifically provides that the CITU to
be 1ssued i1n the future will be subject to the condition that
zhere mus:t be sect-or i(C6 comrliance xn tne evern:t o< abandorment
under the CITU. The conaition (number 2, slip op at 9) reads in
pertinent part as follows:

“If abardonment 1s effected urder the C-TU, MKT mast (a)

comply with the procedures 1n section 106 on NHPA and

consult with the State Historical Preservation Officer for

appropriate dccumentation of coridges and structures i1includec

1n the Na:tional Register of Historic Places if they are to

be demolished or substantially altered Y

The CITU was served cn April 27, 1987.

Tne MDNR ard M-K-T ra-lbanking agreement basica’ly called
for M-K-T to retain the bridge for possible future transportation
use, but gave MDNR a richt to acquaaire i1t for trail use. The

rerairder of the line at 1ssue -r th:is proceeding has become the



Katy Trail anc a Misscuri State Park,
D. Subseguent Developrents

MDNR by letter dated December 23, 2004, sought to exercise
1ts right to acquire the bridge. After interse lobbying by
certair interests, MDNR on May 20, 2005, sent UP a letter waiving
1ts right to the bridge and stating 1t would not object to
apandonment of the briage at LP's cecst. Orn May 25, 2005, UP sent
STB a letter stating that 1t was consummating abandcnment
authority an connection with the Boonville Katy Braidge (referred
tc irn tne UP letter as the “Boenville Lift Bradge). The letter
states that UP “i1s not requesting any affirmative action from the
Board, since this notice of consummation i1s self-executing.”
Letter, Mr. Opal (UP; to Mr. Williars (STB Secretary) in AB 102
(Suo-no. 13), aated May 25, 20305.

The UP letter states that the Coast Guard “has becn
demanding removal of tre bridge since 192_" anc that UP intends
to remove the bridge “as soon as the necessary permits are
received from the Coast Guard and Army Corps of Enginecrs.” It
further indicates that tncse agencies are adaressing seciLicn 106
requlrements as a part of their permitting process.

Ironically, notwithstanding the Coast Guard “demands” to
which UP alludes, the Coast Guard has discla:zmed ary licensing
authority per se over bridge removal. The Ccast Guard’s permait

requirement instead deals with construction of bridges over



navigapie waters. See 33 C.F.R. Paxt Z13. But Jander ACH?
regulations, an “agency official with jurisdiction over an
undertaking” must ta<e resporsibility Zor section 106 ccrrliance.
36 C.F.R. 8CC.2(a).

RTC learned in 2005 that the Coast Guard might undertake a
section 106 review tnat ccald be germane to tne Beenv:™ e Katy
Bradge ancillary to a UP plan to construct a new bridge over the
Osage River, over which the Coast Guard clearly (33 C.F.R. Part
113} aoes have Z:rcersing authoraity. RTIC requested censulting
party status in that process. The Coast Guard advised RTC that
*t would notify RTC “wher a dec-sicon 1s made.” The Ccast Guaard
never respondea. Instead, the Coast Guard i1ssued a permit for
the Osage River Bridge project on January 31, 2008. However, it
failed tc acknowledge that the constructzon of the Osage River
Bridge would have any adverse effect on the Boonville Bridge,
despite UP’s claim at the time that i1t ntended to use mater:zal
from the Boonville Briage for the new Osage River Briage. The
Coast Guard’s actions in connection with the Osage River Bridge
permi-ting process do not corst:tute section 1C6 comp_-ance for
destruction of the Boonville Katy Bridge. RTC sent the Coast
Guard a letter making this clear dated June 16, 2008.

The Ccast Guard nas recently 17" .lated wnat 1t calls a
“section 106 review” 1n connection with removal of the Boonville

Katy Bridge, despite the fact that the Coast Guard had previously



argued 1t did not have any licensing actnerity over saic removal,
and woula therefore Zack juraisdict:-on to administer section 106
as to that action under the ACHP regulations. See 36 C.F.R.
800.2(a).

Neaither ICC nor STB nave concuctea a sectzon 106 review 1n
connection with the Boonville Katy Bridge, although ICC (thus
STB) retained jurisdziction to do so in the 1987 Decision
irdicating that a2 CITU wou_d be 1ssued stblect to section 106
compliance in the event abandonment authority were ever
exercised. ICC, and now STB, are the appropriate agencies to
conduct a section 106 review cf reroval of the 2oonville Katy
Br-dge, because the federal rail regulatory agency all along has
been the federal regulatory entity with authoraty over that
br-dge’s abanconrment.

?rior tc any compliance witl section 106, UP removed
approximately 62 feet of the Boonville Katy Bridge in order to
allow tne Ccast Guard to cortend tnat the bridge was no longer
useful for transportat:ior, anrd to “force” 1ts demclition. This
amounts to an attempt to foreclose meaningful comment under
seczion 106, and to an actzon of intent-onal ant:cipatory
demolition unoer section 110{«). See 36 C.F.R. £00.9.

MDNR at no point requested modification of the applicable

CITU to delete the Boonville Katy Bridge. The original CITU

rema.ns applicable to the entire line.



JE’s actions -n connectzon witn the 3Boonville Katy Bridge
have peen controversial. See :tne Wik-pedia entry for “Bocnville
Missouri,” with a picture of the bridge from the Katy Trail.

ARGIMENT
A, STB Musi. Tmmediately Comply with Section 106

This Board as successor to the ICC 1s responsible to enforce
tne orders of the ICC. ICC 1in -ts March 15, 1987, cecision
reguired compliance with section 206 should M-K-T declae to
effect abandonment under the CITU. Other than identify some
pr_dces tnat were elig-rle for protecticon under section 206, tne
agency dad nct engage -n any secticn 106 review anc consultations
to determine the effect of abandonment, or Lo avoid advecrse
effects. Instead, the agency spec-fically pcstponed sucn review
and consultations ant:1l the br:dge or bridges were actually to be
abandoned. This i1n effect preserved ICC’s jurisdiction over all
bridges, not only for railbanking purposes, but to the extent
necessary fully to comply with section :136. This agency, as
successor to ICC, is now responsible to ensure compliance with
soct-on 106 befcre an effect:ve akancorment of any bridge. See
36 C.F.R. 800.2(a) (agency with jurisaiction over undertaking
must comply with section 106). On no account may the agency

suffer demolit-on, salvage, or removal, until the agency has
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complied witl section 106.* Demclition, salvage or removal prior
to compliance would amount to foreclosure of comment, forbidden
unaer acrlicable ACE? regulations.’

This agency 1s responsible for compliance wilh section 106
11 cenrection with U2's actions affecting the Beoonvilie Xaty
Bridge pursuant to the conditions tnat ICC imposed on abandonment
of all the bridges in the AB 102 (Sub-no, 13). Because UP and
the Coas: Guarzc are tnreatenirg Lre poridge witn imminent
destruction and removal, this Board must enforce 1ts continued
~urisdiction by ordering UP to cezsse and desist from all Zurther
action to demolish, dismantle, or remove the Bridge pending full
compliance by STB with section 106.

Aaditionally, this agency may nct rely on tne section ZC6
reviews of any other agency. First, the Coast Guard licenses new
br-ages. It 1s not &n agprecpriate agency to condact a secticn
106 review on a bridge demolition, over which i1t does not have
any direct licensing author-ty. See 3¢ C.F.R. 800.2(a). Seconrd,

STB has not participated 1n any process to designate any other

* Applicable ACHP regualations make clear that “adverse effects

on historic properties include ... [plhysical destruction of or
damage to all or part of the property .. ” and “[r]lemoval of the
property from -ts histeric Zocation ....” 36 C.F.R. 800.5(b) (2}.

’ For example, the Board 1s required to consult with SHPO, ACHP,
and other consulting parties in order to resolve adverse effects,
all pr-or to tne effectiveress of a l-censing action. 36 C.F.R.
803.5(d) (2).

11



agency with licensing authority over bridge demolition as the
leac agercy for section 10€ review. In such circumstances, ACAP
regulations make clear that STB remains responsible for 1ts own
compliance. 36 C.F.R. 800.2(a) (2).
3. U2's May 25, 2003 “Ccnsumrazion” Is a Nullity

M-K-T’s successor, UP’s Let:ter dated May 25, 2005, 11 which
UP claims unilaterally to have consummated abandonment as to the
Boonville Katy Bridge 1s a legal nullity, and shows only that UP
5 erngaged —n a scneme to sestroy and tc remcve the bridge ain
violation of the conditions i1mposed in ICC’s March 16, 1987
Decaision. UP claims no further action by the Beoard 1is
necessary, but action in fact 1s necessary.

First, ICCT's Marcn 16, 1987 Dec.sicn simply did nct grant
unilateral authority to consummate abandonment of bridges on the
old M-K-T line. The Decision conditioned any future exercise of
sJch apandorment authority cn ccrpliarce with secticn 106. UF
has not complied, nor could i1t, because compliance requires
participation of this agency in consultations with UP, SHPO, ACHP
and consulting part-es to address adverse 1mpacts.

CC no more tnan STB has au:iacrity to waive comgliance with
the historic preservation condition, regardless when Lhat
condition was 1mposed See Fraends of Atalen-Susguehanra Bradge
v. STB, 2539 F.3d 24¢ (3d Cair. 200C) (reversirg STB’s cecision to

remove a similar historic preservation condition witaout
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comply-ng with Section 106}. Inszead, STB must comply witn
section 106 as to the brzdge. Agency action - the completion of
a licensing process - 1s necessary, contrary to UP’'s clams.

Additiona’ly, UP cannot zssume STB's responsibil-ty to
comply with section ZJ6é. Tne statute places the duty on the
federal agency engaged in an actual “undertaking.” Ironically,
UP's ‘etter misleads tne agency ard the public by suaggest-rg that
STR need do rnothing. Tne UP letter was flatly wrong. As ICC’s
March 16, 1987 Decision indicates, ICC merely deferred 1its
obligat-on .o comply with Section 1C6 1n conreciion witn
abandonment until the railroaa soaght to exercise such authoraty.
UP cannot therefore “consummate” this authority unless and until
STB discharge 1ts cbl-gatiorn to cerply witn section 106 1in
connection wrth this undertaking. Jntil the sectzon 106 proccess
1s complete, UP cannot destroy, dismantle, remove, or 1n any way
a‘ter tne historic br.dge.

STB cannot delegate the 1its respgonsibilities unaer section
106 to UP. The statute and regulations placc the duty of
cerpliance on the ageacy. The agency must comply before the
license applicant gets relief wnich once effeciLive couald have
adverse effects on section 106-protected property. Moreover, STB
caanot rely on Ccast Guard compliarce. The Coast Guard’'s
“Secticn 106" review to date 1s reluctant 1in the exXtreme,

tortured at best, and in all events fraught with legal problems.



This 1s only to be expected not only because the Coast Guard
fairled tc take intc accoant the effects on the 2oonville Briage
ir cxercising the Coast Guard’s licensing authority over
construction of the Osage River Bridge, but also in view of the
Coast Guard’s contentzon that 1t lacks regulatory awvthority over
derolition of the Boonv.lle Bradge. In ary event, sznce STB had
no involvement whatsoever in tne Coast Guard’'s activities, the
Board obviously cannot rely upon them to discharge i1ts own
sectzon 106 resporsibil-ties.

TZ UP wants to salvage the 2oonvilla Xaty Bridge, UFP must
first ask STB to initiate and to complete the section 106 process
in accordance with the March 16, 1987 decas:ion.

This agency -n a po.icy statement has recently warned
railrcacs that there will be consequences for unlawful de facto
abandonments:

“In some cases rallroads have taken actions affecting
rail property waithout first seeking abardorment
authority. When this occurs on 1inactive lines, we
generally do not discover these actions until after the
fact when the carrier seeks abandonment authority.

Such actions are urlawlai. Nct only -s the rail l1l:-re
unlawfully severed from the natioral transportation
system when this occurs, but the Board’s ability to

carry out 1ts oblicatiors under NEPA and NHPA may then



be adversely affected. The Board will contznue to
carry out 1ts obl:gat-ons urder those statates and w:ll

take whatever steps necessary to ernforce compliance

with them.”

2reservation and Other Environmental Condatiors, STB Ex Parte No.
678, served April 23, 2008, slip op. at p. 4. Although a CITU
was 1ssued 1in Lhe M-K-T proceeding, the CITU carried a condition
posTponing secticn 106 corpliarce until sach time as “bricges are
to be demolished or substantially altered.”® This license did
not create a unilateral right on UP’s part to avoid section 106
at the federal rail regulatory agency. Insteac, 1t created a
two-step process, in whach sect-on 106 would be reqgu-red prior to
any actions that could adversely affect the Bradge. By
purporting to “consummate” abandonment without compliance with
sect onrn 106, UF's acticn here 1s zTantamcun: %o an unlawful de

facto abandonment.’® As this agency indicated it wouald do 1in its

* Tn more recent abandonments, this agency has required

comp.etior. of the secticn 106 process even when rzilbank:-ng 1s
conterplated. But AB 102 {Sur-nc. 13) was noT such & case.

?

F.g., Phillips v. Denver & 2.G. RR, 97 F.3d 1375, 1377 (10

Cir. 1996) (de facto abandonments are 1llegal). As stated in GS
Roofing Products Co. v. STB, 143 F.3d 387, 391 (8™ Cir. 1998)
(emphasis added), by “well established prainciple ... railroads
‘are held to a higner standarc of respecnsibil:zty than most
pr-_vate enterorises.’ General Foogs Ccrp. v, Baker, 457 F.Supp.
673, 875 (D.Mz. 1978). See also Ethan A_len, Inc v. Maire Cenc.

R..R. Co., 431 F.Supp. 740, 742-43 (D.Vt. 1977) (noting that ‘the
quasi-public nature of railroads entails a higher degrec of

15



policy statement, >t must now “take whatever steps necessary tc
enforce compliance with [NEFA and NEPA.”

In any event, the entire Katy line was subject to the CITU
served April 27, 2007. The entire Katy line, including the
3oonville Br:odge, 1s railban<ed ana rerains subject To 57B
jurisdiction. STB’s regulations envision only two situations 1n
which the CITU may be vacated relevant to the Boonville Katy
3ridge: 1f the irterim trzil manager {(MONR requests that tas CITU
be terminated with respect to the Bridge (49 C.F.R.

1152.29(c} (2)), or “[11f an application to construct and operate
a rail line over the roght-of-way 1s adathorized uncer 4¢ U.S.C.
10901 or exempted under 49 U.S.C. 10502.” 49 C.F.R.
1152.29(c) (3). Neither of these two scenarios are applicable
nere, ard UP's “corsummation” nad nc effec:t on the L£ITJ or on the
historic preservation condition set forth in the March 16, 1987
ICC Decision 1n AB 102 (Sub-no. 13).

C. LP Has Fngaged ain Antic:patery pPemolition

UP has intent:onally rerovea, or suffered .o be removed, a
segment of the historic Boonville Bridge already, knowing full

well that prior coreliance witlh sectiorn 106 1s required., Partial

public responsibilaty than 1s required of most private

corporations”. Thus, ... a rallroad may not unilaterally

abandon a line at i1ts own election; it must instead apply for and
recelve perxr:ssion frem tne preoner administrat-ve agency. S=e

General Foods, 451 F.Supp. at 875-76."
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demolition of a National Register—e_igible bridge -s an adverse
coffect. The ICC Marcn 17, 1987 in effect so stated at sl:-p op p.
8. 1In accordance with NHPA section 110(k), 16 U.S.C. 470h-2(k),
a federal agency 1s precluded from grantng & license -n such
circumstances “unless the agency, after consultation with the
[ACHP], determines that circumslances justify granting such

assistarce despite the adverse effect created or perm:tted by the

[

applicant.” Under section 110({<), ST3 cannot allow consummation
of abandonment by UP (that 1s demolition and removal) until
ma-<11g the required determinaticn of justification after
consultat:zon with the ACHP. To the best of Commenters’
knowledge, no one so far has consulted with ACHP, as required
under 36 C.¥.R. 800.3{c}, on J2's prior demolizion.
D. Consulting Parties

RTC, Coalition and Parks request consulting party status in
the section 10€ prccess in conrection witn the Boorvills Katy
Bridge. 36 C.T.R. 800.2(c) (5).

Conclusion

Fcr the reasons stated apove, tnis agency mus:t enforce the
condition I—posed by -ts predecessor, ICC, in that agercy’s March
16, 1987 decision. STB must order UP to cease and desist from
any furtner dem~olition, salvage, or removal of the Boonville Katy
Bradge pending full compliance by ST3 with NHPA sections 106 and

110(k) 1n respect to that bridge.
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Respectfully submitted,

4ﬂ1ﬂ&£¥q536?rh~

Andrea Ferster

General Counsel

Ralls :o Trails Conscrvarcgy
2121 ward Zt. KW
Washington, D.C. 20037
(202) 974-5142

223-9257

Ch es C!-‘I-I Eonta;ge

426 NW 162d St.

Seattle, WA 98177
(206) 5£6-1936
Zax: -373%

Attorneys for Rails to Tra.ls
Conservancy; Save the Kaily 3ridge
Cecalitaion, Inc.; and Missouri Parks
Association
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Cert>ficate of Service

The undersigned hereby certifies service by U.S. Mail,
postage pre-paid, first class (or pricrity cor oetter), this)/ th
day of March, 2329, uvor the fnllcwing:

James R. Layton

Missouri State Solicator
P.0O. Box 899

Jefferson C-ty, MC 65232

Fritz R. Kahn
1920 N Street, NW (8" Floor)
Washington, D.C. 20036

Michael Hemmer, Sr. (131 Fed K ) Next ths,_\; ,L_, 44[._,_')

Gabriel S. Meyer

Senior Vice President Law
& General Counsel

Cnicn Pacific Rarlroad
14CC Douglas St.

Omaha, NE 6B179

Bruce A. Morraison

Great Rivers Envairormental _aw Cer.er
763 O_-ve 5=., S5a_te €14

St. Louis, MO 63101-2208
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